We turn now to the conclusions to be drawn from the factual
factors established in the perspective of the foregoing
delineation of the National Gypsum/Mathies test and with the
understanding that when the Citations were issued there was no
significant presence of methane, the ventilation system and
methane monitors were working properly, and there was no arcing
or malfunction inside the three electrical boxes involved,

F.  Factual Conclusions

From the process of relating the various factual findings
with the legal interpretations set forth above, it is concluded
that with respect to all three violations there was but a remote
possibility that a release of methane would occur, and that there
was more than a remote possibility but less than a strong
possibility, that is, a substantial possibility, that the methane
monitoring devices might malfunction or otherwise fail in the
context of continuing mining operations.  As to Respondent's
ventilation system, I also conclude that there was both a
realistic and substantial possibility that such would fail to
prevent methane from reaching the three pieces of electrical
equipment in question should, in the context of continued mining,
a release of methane have occurred.  Finally, on the basis of
this record, I find it only a remote possibility that arcing or
sparking would have occurred at the time any of the subject
equipment was in impermissible condition.

Based on the above findings, I conclude that there existed
but a very remote possibility that some or all of the various
factors mentioned (methane release, inadequate ventilation,
methane monitor failure, arcing, and impermissible conditions)
would occur simultaneously or otherwise coincide in such manner
as to result in an ignition (or explosion) .  Thus, I ultimately
conclude that there did not exist a reasonable likelihood, or
probability, that the hazard the three violations contributed to
would result in an injury, although such violations in the
language of National Gypsum, "could" each be a "major cause" of a
danger to safety ..." and did, in fact, contribute "a measure of
danger" to safety.

It having been determined that one of the required elements
of the National Gypsum/Mathies formula was not established, the
designation of the three violations as being "of such nature as
could significantly and substantially contribute to the cause and
effect of a ... mine safety ... hazard" is found unsubstantiated
and subject to deletion.
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Nevertheless, it would seem that in the reality of most
mining situations that if a violative condition will probably
result in a serious injury, the happening of the contemplated
accident or event will often be imminent, that is, capable of
occurring "at any time." The theoretical line between S & S and
imminent danger seems very thin.
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